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When freedom of speech lets place t o harmful statements:  the 
question of  absolute freedom of speech  
 

"Freedom of speech is not absolute, but essential"  
Julianne Schultz (2011) 

 

This essay focuses on identifying in what extent is the freedom of speech for John Stuart Mill 

absolute. By analysing first what type of society Mill is considering, secondly, his 

understanding of the harm principle and finally, by looking at the concept of freedom of 

speech and its limits, we wish to assess the effectiveness of Mill's theory regarding the 

implication of morality in state decision-making. While Mill calls for a complete separation of 

morality and of political reality, we consider that some cases impose a moral role of the state 

for the well-being of society. 

 

Mill conceives civil or social liberty as "the nature and limits of the power which can 

be legitimately exercised by society over the individual" (I, p.1)1. He distinguishes civil 

liberty with the definitions of political liberty which comprehends the rights of the people to 

legitimately take over the tyrant if he does not respect fundamental 'immunities', and some 

other rights constitutionally approved by all (I, p.2). There is thus no need of a social contract 

if some very basic principles are respected. Democracy is part of a temporal process, it can be 

defined as the "complete security that the powers of government would never be abused to 

[the disadvantage of the people]" (I, p.2). Although abuse of power is no longer a feature of 

tyranny, it can be seen in democracy as the majority might oppress other groups. Thus the 

focus has moved from protecting oneself from a small ruling power to ensuring respect 

among all of the individuals (I, p.4). This leads him to define the limit between individual 

independence and social control. Indeed, what matters is to protect the building of the self, 

the development of an autonomous and free of movement and thought individual, but also the 

reaction of this individual with the other similarly advantaged individuals (I, p.5). As to 

protect individual freedom and ensure harmony in society, there must thus be a way of 

conduct understood by all: it supposes the respect of individual rights and some duties the 

                                                 
1  All the references without manifest author are from John Start Mill, On Liberty 
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individual must consider as to protect society. This means that Mill makes a difference 

between the rights of having some individuality and the excesses of individualism (IV, 76-

77). On the issue of morality, Mill considers that dominating groups have been the main 

feeders of moral doctrines (I, p.6). Morality, being capable of reducing individual liberties, 

must be thus kept aside from the political sphere (IV, 83-85). Mill indeed criticises 

paternalism: the tendency of the state to impose moral concepts upon its citizens. The harm 

principle is thus here to counteract moralising aspects of the state (Kelly, 2007, p. 336).  

 

The main principle of On Liberty consists in three points: first, self-protection must be 

guaranteed to individuals and groups, then, the society and the state must prevent individuals 

from harming others and finally, concerning oneself, independence and freedom is absolute 

and the individual is sovereign (I, p. 9). This principle can only by applied to people that are 

in total conscience and able to discuss about the being. It thus excludes what Mill calls 

'backward societies', but also individuals with mental disabilities or suffering of mental 

troubles. Mill considers the harm principle in the whole understanding of utility: respecting 

one's pairs is the way to attain happiness. The harm principle must prevent the state from 

taking part in moral questions. By basing its understanding only on harm or risk of harm, it 

remains neutral upon ethical considerations and thus it is in concordance with freedom of 

speech: moral issues belong to the public sphere, while the state only plays a role of protector 

of collective society (Holtug, 2002, p. 362). The state must thus be preventive and coercive in 

its understanding of harm and of the risk of harm: for example, by implementing penal 

sanctions in case of harmful racist acts and by applying theses sanctions if there is breaking of 

the law (Holtug, 2002, p. 360).  

Many thinkers have pointed out the difficulty of defining harm. If physical harm is clearly 

identifiable, mental harm is more complex as it depends on individuals' judgement and on 

individuals' tolerance to the judgement of others. Mill, thus, must refer to harm as an action or 

an inaction which causes physical, psychological or material damage to a person.  However, it 

remains complex to make the difference between offence which can be acceptable and 

psychological damage that is not: a racist act, if it is neither physical (by beating up someone) 

nor material (by firing someone or preventing his ascent in the workplace), but purely 

psychological (repetitive insults or threat, for example) can be difficult to link with a 

psychological damage if the person is not declared by a psychiatrist as 'damaged'. 

Consequently, the state in its definition of what is causing or not causing harm is incapable of 

remaining neutral of moral judgement (Holtug, 2002, p. 379). Mill gives an alternative to the 
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problem, which is to consider two scopes in the individual possibility of harm. The 'natural 

penalty' would be the direct judgement of an individual, while the 'artificial' or 'external 

penalty' would be a further action, done in relation with the judgement, which would include 

other members of society. Consequently, if thinking, or writing for oneself a racist judgement, 

is acceptable, encouraging others to think the same or insulting someone are not permissible. 

This also means that someone who knows another person is fundamentally racist cannot 

impose his judgement against him/her either (Kelly, 2007, p. 337). 

 

The arguments in favour of freedom of expression rely of the crucial fact that 

individuals, as governments, must be continually seeking truth (II, 18). As truth is not 

absolute and is redefined through time, Mill considers that judging opinions and beliefs is 

dangerous. As examples he cites the trial of Socrates and the persecutions of Christians: cases 

in which the idea that was prosecuted by the majority of the time then became the norm a few 

decades later (II, 23-26). Truth is also more likely to be found with diversity of opinions (II, 

46). Man is rational and due to that, he must rely on experience and dialogue to understand 

and correct his mistakes (II, 19). The access to knowledge for all the individuals of society is 

part of this process of experience building and communication (II, 32-33). It thus ensures the 

popularisation of culture which would otherwise be monopolised by the elite (II, 37). 

"The highest aim and best result of improved intelligence, it has hitherto been thought, is to unite 

mankind more and more in the acknowledgement of all important truths" (II, 41) 

The importance of free speech is seen in correlation with the constant evolution towards truth. 

It is because there is the need for society to develop, that freedom of speech must be respected 

(Barendt, 1985, p. 8). As we have seen, society can only develop in the aim of human "well-

being"; thus individual and social well-being depends on freedom of opinion and of 

expression and also depends on communication, as people elevate one another (II, 50, 74). 

 

However, there are some aspects of Mill's understanding which are quite puzzling. 

First, he considers that wrong judgements are important in the evolution towards truth as they 

produce challenge and ensure the continuation of the debate. However, the acceptation of 

false statements for the production of long term debates can considerably destabilise society 

in the short term. Barendt considers that Mill 'overvalued' people's capacity for intellectual 

debates (Barendt, 1985, pp. 8-10). Second, Mill is in favour of a communication that could 

lead individuals to 'warn' others of their wrong conduct in order to 'elevate them' (IV, 75). 

This can have dangerous consequences in term of mass rejecting some personality traits or 
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sexual/physical traits. He separates two possible reactions in front of a person we don't 

understand (or we don't agree with): 'loss of consideration' and 'reprobation'. We can express 

our opinion but we cannot harm him: 'we shall not therefore feel called on to make his life 

uncomfortable', or reject the person from society: 'we shall not treat him like an enemy of 

society'. Mill calls for a curative method of talking which would lead the person on the right 

path (IV, 77). It means that the capacity of judgement relies on the individual to make the 

difference between comments that will elevate the other or that will harm him. When Mill 

says: "We have a right, also, in various ways, to act upon our unfavorable opinion of anyone, not to the 

oppression of his individuality, but in the exercise of ours", he thus supposes an interaction of 

judgements that, instead of 'elevating the debate' may also harm the individual (for his good). 

In questions such as homosexuality, which have been argued as "against human nature", it 

would facilitate the right of people to support the homophobic discourse. It would let 

individuals the possibility of building arguments against someone's homosexuality by the only 

fact that some individuals consider it as wrong. In other words, by giving the right to people 

of completely exercising their individuality, it can lead to the acceptation of harmful 

judgements for the sake of freedom of opinion. Indeed, some moral issues might not be easily 

discussed and might not reflect any progressive capacity of judgement. Moral conceptions, 

such as the one of the conventional family made of a man, a woman and some children, are 

not related to temporality. It has been that way since the first creatures. However, the right of 

going aside from the norm is part of individuality and must be respected. According to Eric 

Barendt, the state must have a say on the aspects of freedom of speech which can harm the 

'harmony of society'. In this case, as we have seen above, without infiltrating completely into 

the issue of morality, prohibiting some form of speech: homophobic, racist, anti-Semitic, or 

xenophobic, represents a form of protection of individual privacy (Barendt, 1985, p. 10). 

 

In the field of necessary protection of privacy, Barendt even goes further by also 

finding legitimate the respect of industrial or defence research. For the protection of state 

sovereignty and of society, it is sometimes necessary to make some compromise over the 

divulgation of truth (Barendt, 1985, p. 12). Wikileaks has been at the centre of a great debate 

on this issue, opposing the proponents of freedom of speech and the proponents of state 

sovereignty. The website hosting information on defence and national security issues but also 

proofs of corruption and illegal transaction between members of the political and the 

diplomatic scene, has been considered as representing a threat to privacy. Consequently, the 

Wikileaks affair reveals that national priorities may have a say upon freedom of speech. This 
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leads to the difficulty of evaluating the moral legitimacy of national priorities. For example, 

under a dictatorship, the protection of national sovereignty might lead to suppress all critical 

judgements of the regime, as we can see in Syria today. However, during the Cold War, both 

in the USSR, understood by the West as a totalitarian regime, and in the USA were freedom 

of speech is part of the Constitution, the understanding of national priorities reduced the 

possibility of criticising the regimes. The McCarthyist movement, with the trials of left-wing 

intellectuals such as Dashiel Hammet sentenced for 'contempt of court', shows how far the 

state can go in protecting its sovereignty for moral reasons (Hammet, 2009). According to 

Amnesty International, all information which presents human rights abuses can be divulgated 

and the person must be protected from prosecutions. Thus, the right of states to protect 

national and social security is reduced by the necessity of states to present transparent actions 

and remain under the moral understanding of human rights (May, 2010).  

 

To conclude, we can consider that most of Mill's principles on liberty are applied in 

contemporary liberal democracies. Each time that journalists and intellectuals provoke the 

conventional limit of freedom of speech, it renews the debate on the extent of what must be 

said and what must be kept to oneself. However liberal democracies have built themselves on 

moral values. The state in itself is moral in the sense that it is based on transparency and 

constant evaluation. We can argue that John Stuart Mill's idea of separating completely 

morality from the state was more normative than descriptive, in the sense that less morality 

within the state and specifically separation of church and state, are important steps for the 

acquisition of freedom of speech.  
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