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Tocqueville provides a constructed description and analysis of the penitentiary system in the 

United-States, England and France, as to support his thesis on the importance of a well-built 

penitentiary system as a remedy to crime. When we look at modern prison today, it is his uto-

pia that we see, indeed so little have changed in prisons since the mid-19th century. Foucault, 

on the contrary, questions the necessity of the penitentiary system in the first place. Both theo-

rists also studied the exercise of power in society. This essay will have a look on each concep-

tions of the penitentiary structure as to determine the machine of punishment from Tocque-

ville's liberal thought to Foucault's more post-modern vision, and the organization of power 

that results from it. 

The point of this essay is to question the utility of Foucault’s theory in terms of ameliorating 

the management of criminals in society that had been the same for more than a hundred and 

fifty years. 

Firstly, we will describe the two theories of punishment separately, then we will look at Fou-

cault’s criticism of the classical theory on imprisonment, and thirdly we will follow on a criti-

cal analysis of Tocqueville’s and Foucault’s works.  

 

 

Alexis de Tocqueville (1805-1859) saw during his lifetime great changes in the French 

governance: the First Empire, then the Restored Monarchy, the Second Empire, and finally 

the Second Republic; meanwhile the stable Republic of the United-States provided him a 

large field of sociological comparison (Boucher, D. & Kelly, P. , 2003, p. 289). Even though 

sociology as a discipline was not born, his analysis of society is closer to sociology than to 

political philosophy as he declares concentrating himself more on "practical observations" 

than on theory (De Tocqueville, 1984, p. 171). 

Tocqueville has, retrospectively, a considerable impact on the current penitentiary system, as 

he describes it a century in advance. The penal world he perfects in the 1830s is the one that is 

used and that is strongly criticized today. However when we read Tocqueville, we remain 

struck by his will of giving society a new understanding of the detainees, less diabolical. He 

strongly criticizes two important points that are still relevant today: firstly, prison is the school 

of crime and secondly, three quarters of the detainees reoffend the law once they are released. 

According to him, the purpose of the system is to transform the delinquents in 'better persons'. 

As to prevent them from negative influence, they must not be in contact with the other detain-

ees and should be retained in "silence and isolation". The prison is a place of meditation on 

the self: penalties must last for a certain time as to provide a critical reconstruction, and a 

place of rehabilitation in society, consequently it must provide education and training (De 

Tocqueville, 1984, pp. 87, 93, 116, 143). 

He brings the debate of a highly institutionalized and assisting power against a more liberal 

society with less exercise of power, but does not give a confident point of view on the way it 

should be dealt in society. However, his point is clear on the penal institution: it is the state-

administered structure for the miserable individuals. From his point of view, the first reason 

for society's deprivation is the lack of horizons of the individuals, the second is the lack of 

resource that lead them to misery and thus to crime. He confirms that these reasons are not 

due to the individuals but to 'circumstances', and that policy-making must modify the current 
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order, creating effective structures that would prevent from aggravating the "social vice" (De 

Tocqueville, 1984, p. 153). He draws the link between poverty and crime, and considers as a 

remedy, the building of free institutions open to all: consequently he acknowledges that the 

structure is ‘criminogenic’ and yet provides a structural plan to prevent crime.  

Michel Foucault (1926-1984) was born in modern society and could only critique democracy 

or perfect it, while Tocqueville was founding it. Foucault looks at the limits of a society that 

became in many points what Tocqueville was describing at the beginning of the 19th century 

(Boucher, D. & Kelly, P. , 2003, p. 517). In opposition to Durkheim's or Marx's thought on 

penalty, Foucault's work, as Tocqueville, concentrates on the penitentiary "apparatus". Both 

theorists look at the particularity of power hierarchy in prisons with some distance with the 

rest of power exercise (Garland, 1990, pp. 131,133).  

At the beginning of Discipline and Punish, he develops the modification of the penitentiary 

system through history: his second case applies to Tocqueville's perception of the prison, he 

points out two important changes towards greater subjectivity, firstly it is not the body any-

more but the soul that is to be 'punished' and secondly it is not the crime but the criminal that 

is targeted (Foucault, 1977). Foucault is considering the prison as the starting point of his 

though on the penal system, instead of legitimizing the prison by starting to look at the penal 

system (Calderon, 2003). The principle of incarcerating institutions, as the way to punish be-

came after the mid-19th century the universal technique of structuring society, Foucault talks 

about the strong division between the well-thinking and the ill, that modern society isolates. 

The exercise of power that is transmitted vertically in the prison is called 'discipline'. This 

example appeared to him as useful, as it is "the place where modern techniques of control are 

revealed in their full unbridled operation" (Garland, 1990, p. 134). Indeed society has legiti-

mized once and for all the necessity of prisons and tends to ignore any further questioning, 

building them aside of cities for example, thus there is less social pressure to moderate state 

discipline. Foucault highlights that the individual is the effect of power: penal institutions 

created the criminals.   

 

 

Both Tocqueville and Foucault did not consider themselves as sociologists: the former 

because the discipline was not created, the latter so as to contrast with the chair of sociology 

and its relation to science, never accepted any title (Calderon, 2003). However their thoughts 

influenced the study of 'society's logics' by analyzing some aspects of it, especially in regard 

to the organization of power. Both of the authors kept a very concrete field of study, consider-

ing the focus of the subjects as of the geographical zone of study. 

An important fact must be highlighted between the prisons Tocqueville was analyzing and the 

modern ones: in the 18th and 19th century, there were three types of penalty (death, deportation 

to penal colonies and prison) while the prison is the only solution remaining in Foucault's 

field of description. He argues Tocqueville’s ‘machine-prison’ vision: because of the large 

proportion of criminals, society tends to industrialize punishment. It questions the repressive 

aspect of society in the first place, as the efficiency of prisons does not reduce the number of 

criminals (Foucault, 1977, p. 235). In Discipline and Punish, Foucault asserts the majority of 

Tocqueville’s opinion: especially on the discipline and observation methods of the 1830s in-

novations. Bentham’s Panopticism had influenced both theorists: it gives a visibility to power 



3 
 

and separates power from the subject, it is not the individual that exercises power but the 

structure: the one that is watching, whoever he is, has complete power on the one that is being 

watched. The structure is the only determinant of hierarchy, it does not matter who has the 

control, who is in the all-seeing tower (Foucault, 1977, pp. 173, 196).  

In the 19th century as today, there is a need for society to keep a distance between the deviants 

in isolation, in penalty, and the rest of the people: in objective terms, with the physical isola-

tion of the prison walls, but also in the consciences, the life conditions must be harder inside 

than outside. The whole identity of society would collapse if penalty was not synonym of 

pain. This fact seems part of the conventions for Tocqueville. Foucault highlights the idea 

than the imprisonment supposes additional pain as to have the crime being paid by the crimi-

nals. This pain, at Tocqueville’s time passes from the body to the soul. The modern vision of 

human rights for criminal did not attain the collective assumptions that still see detention as a 

moment of suffering, the same rights for all remains as a theoretical tendency (Foucault, 1977, 

p. 16). In Tocqueville’s study, the prison remains at its level of construction and regulation, 

there is no focalization of the subjects, no analysis of the behavioral reactions of the detainees 

in the system of imprisonment he describes. By contrast, Foucault’s further involvement in 

what he considers as similar institutions of coercion: psychiatric asylum and hospitals, leads 

him to make comparisons with the detainees understanding of the prison system. He looks at 

society’s treatment of madness for example: the modern certainty of judging madness in front 

of crime leads to a high rationalization of statuses: the mad, the criminal (Foucault, 1977, pp. 

227, 19). What was considered for Tocqueville as a valuable way of providing the condemned 

of a moral transformation is seen as an attempt of the unique part of the human being in which 

society cannot intervene: "In the worst of murderers, there is one thing, at least, to be respect-

ed when one punishes: his 'humanity'" (Foucault, 1977, p. 74). It is not the man but the crime 

that has to be punished. 

The main point that opposes the most Tocqueville to Foucault's perspective is the structuralist 

vision of the former and the perception closer to interactionism that is developing Foucault in 

his work. Tocqueville makes an administrative analysis of the penitentiary system when Fou-

cault aims at the subjectivity of the detainee as well as the epitomical aspirations the prison 

has on society. Both Tocqueville, with his considerations on democracy, and Foucault agree 

on the greater efficiency and legitimacy of divided power compared to centralized power that 

appears dysfunctional (Foucault, 1977, p. 80), even though they do not apply it the same way 

to prison. Foucault saw the concepts of democracy, freedom, justice or equality as mythical 

(Garland, 1990, p. 134), while Tocqueville by strongly believing in these ideas, created the 

myths. 

 

 

As David Garland tells it in his Punishment and Modern Society, the modes of func-

tioning of the current penal structure, as well as the considerations around punishment remain 

static. They do not let any space to dialogue and effective criticism. The instinctive response 

of lex talionis seems embedded in the collective mind (Garland, 1990, pp. 2-6), when Fou-

cault contradicts this trend: “instead of taking revenge, criminal justice should only punish” 

(Foucault, 1977, p. 74), he does not give any alternative prospective. 
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The debate remains the same since then: prison represents the privation of freedom, not the 

privation of life, which supposes that being in society means having access to freedom. In this 

dimension the fear of prison can only be felt if the individual, in society, is enjoying his free-

dom: in constrained conditions, hard labor, master abuses, social exclusion, the perception of 

prison cannot be understood the same way. Prison as a mean of prevention before a mean of 

repression, that must be seen as the most terrorizing penalty (De Tocqueville, 1984, p. 96), 

could only be understood in a stable society. To the contrary, Boesche analyses Tocqueville's 

consideration of prison as being "the ruthless privatization of life" (1980, p. 552), there is al-

ready at the reading of the original thought, a transformation in the understanding. Did 

Tocqueville mean privatization of freedom or privatization of life, in the sense that absolute 

solitude, with no contact with the social, is similar to de-humanization? It was a very modern 

thought at the time to see prison as "the privation of the freedom of coming and going, and 

nothing else"1 as the French president Giscard D'Estaing said during the death penalty aboli-

tion campaign of 1974 (Kieken, 2001, p. 59). However it might be the fundamental thinking 

of Tocqueville, the set of applications he provides are criticized by the observations of life 

conditions in prison and the incapacity of applying some of his methods. Tocqueville assumes 

as the rule number one for the good functioning of the prison, absolute silence. He gives a 

series of critical points of views opposing the simple application of such a principle, as well as 

the de-humanization it would lead to. In fact, for Tocqueville, society punishes the deviants 

by forcing them to completely de-socialize. From a diagonal line they had taken, the penalty 

of silence and isolation, drives them to a perpendicular direction from society, supposedly 

leading them to understanding that the social condition of man is embedded in their nature 

and that there must be a common respect of society's rules. 

Who is the more humane in the humanists? Tocqueville was qualifying as visionary what is 

now the common institution; he started the interrogation on how criminals should be treated, 

questioning the archaic presumption of punishing of the Old Regime that Foucault describes 

well: each crime was understood as a attempt against the King, it had to be repressed strongly 

as a symbolic of the King's exercise of power (Foucault, 1977, p. 74). In fact, even though the 

utopist system of Tocqueville advocating the criminal's salvation after his way through silence 

and meditation seemed more humane than physical suffering, society still imposes its power 

by punishment. We can argue the structuralist points of view of both theorists, seeing the in-

stitution of imprisonment as a state apparatus of power that must be well conceived. It seems 

legitimizing its existence the same way as the media and feature stories transmit a diabolic 

image of social crime, stigmatizing with striking examples all cases of robbery, rape or pedo-

philia, in order to build a popular consent. All society is punishing each crime, the court is 

only, in democracy, a representative of the citizens; consequently social support is capital for 

state survival.  

 

 

The institutions of punishment appear as the only service provided by the welfare state 

that any citizens would disagree on profiting. While the system is seen by the majority as 

                                                           
1 "La Prison c'est la liberté d'aller et venir, et rien d'autre", Valéry Giscard d'Estaing, 1974 
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more and more "irrational" and "dysfunctional", the number of detainees is still in growth and 

no other applicable theoretical approach is given (Garland, 1990).  

What appears primordial in the understanding of society by these two theorists is the exist-

ence of a structure that influences individuals and builds the relations of power. Yet the struc-

ture is built by humans; it raises the question of the effectiveness of a structuralist speech. It is 

clear that both Tocqueville and Foucault assent the need to bridge criminals and society, inso-

far as it would respect citizens' security. Perhaps the solution to prevent crime, instead of crit-

icizing its efficiency or its failure, is to discover a penalty that would be at the same level of 

understanding than crime itself, which means out of the structure: a penalty out of the prison, 

inside society. 
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